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The Repreſentatives of h& 10 ſeccaſed John Dickie, 
Writer to the "2Y Defenders. 


Wr Lrzaks, Tenat 
1741, leaving wal 9 
veral Children. The 

ecutrix to her deceaſed bend, and as his Eſtate 

did principally conſiſt of the Sto of his Farm, the Ma- 

nagement of which was neceſſary} £0. be carried on, ſhe did, 
in the Character of Executrix, Have the Ad mini 
for ſome time, for the Behoof of ſelf and her Children. 

The Widow, during the Cours of her Management, did 
convert moſt of her Huſband's Eſffe-into Money, which ſhe 
lent upon different Securities, anQ@amongſt others, did lend 
to Thomas Hay, Archibald Punton, ang ore; Begbie, all Baxters 
in Edinburgh, the Sum of 2000 for which they, in 

January 1743, granted Bond, bing themſelves, conjunctly 
and ſeverally, to pay at Wharf * þ: then next, under the 
uſual Penalty. . "= 

In 


T bin Damtead, died in June 
on, his Widow, and ſe- 
OW Was confirmed Ex- 
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In the Year 1741, it Was thaught proper, by the Friend 
of the Children, that their Part of their Father's Eſtate ſhould 
be put under a legal Management; and for this Purpoſe, an 
Application was made to the Court, praying, chat à Factor 
might be appointed to them, loco tutoris, which your Lord- 
ſhips did accordingly, by naming to that Office, the deceaſed 
Fohn Dickie, Writer to the Signet. ; 

Mr. Dickie having accepted, by extracting his Act of Fac- 
tory, did immediately enter upon the Adminiſtration. All 
the Papers and Grounds of Debt were delivered up to him by 
the Widow, and the Method he took for making up a judicial 
Inventary, was, to bring an Action againſt the Widow, for 
adjuſting her Accounts. This Action was a Thing concerted, 
and, as the common Doer of the Family, he had the Direc- 
tion of it, upon the Part of the Widow alſo; but as he was 
poſſeſſed of all the Papers neceſſary for the Adminiſtration of 
the Childrens Affairs, he appears not to have been in any 
Haſte to finiſh this Action: For, although it was a Matter of 
Form, in obtaining the Sanction of the Court, to Accounts 
diſtinct and clear in themſelves, and with which he was well 
acquainted, yet the Action was not concluded till the Year 

"us. Dickie, in the Character given him by the Court, con- 
tinued the Adminiſtration of the Childrens Affairs, till his 
Death, which happened in the Year 1754, after which, the 
Children, who in the Sequel ſhall be called Purſuers, brought 
an Action againſt his Repreſentatives, to account for his In- 
tromiſſions with their Eſtate. 5 ä 

This Action came to be heard before Lord Preſtongrange, 
as Ordinary. The Defenders did exhibite an Account of Mr. 
Dickies Intromiſſions, in which, inter alia, they take Credit 
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This Article was looked upon with Surprize,. by the Pur- 
ſuers, that their Money ſhould have been lent to theſe three 
Perſons, all in good Credit at the Time of the Loan, by their 
Mother, and that they ſhould all have been allowed to fail, 
one after another, without either the principal Sum, or any 
Part of the Annualrents having been recovered, or even any 
Diligence done for Recovery thereof. 2 

For theſe Reaſons it was, that the Purſuers did object to 
this Article, and did contend, that ſo groſs and unuſual a Ne- 
gligence in Mr, Dickie, muſt have the Effect of making the 
Debt his own, and that they were not bound to enquire after 
the Effects of the Debitors, but the Defenders behoved to 
pay the Money upon receiving a Conveyance to the Bond, 
and all Action competent againſt the Obligants therein; to 
the Payment of which Mr. Dickie was ſubjected, by the Act 
of Sederunt 1730, in conſequence of which he was appoint- 
ed Factor. 8 mW 

The Lord Ordinary, upon adviſing the Objections to this, 
and other Articles of the Accounts, with Anſwers thereto, 
did pronounce an Interlocutor in the following Words, fo far 
as reſpects the 2000 Merks: ** Repels the third Objection, 
« unleſs the Purſuers alledge and inſtruct, that the other Cre- 
editors of Archibald Puntan, Thomas Hay, and George Begbie, 
« recovered Payment, or obtained Preference on the Debi- 
« tors Effects, by uſing Diligence.“ 

The Purſuers did ſubmit this Branch of the Interlocutor, 
with two other Articles of leſs Importance, to the Court, by 
Petition; upon hearing of which, your Lordſhips did remit 
the Cauſe ſimply to the Lord Ordinary, with Power to his 
Lordſhip to do therein as he ſhould fee Cauſe. | 

When the Caufe came again to be heard before the Lord 
Ordinary, the Purſuers were adviſed, in order to put the Mat- 
ter beyond all Diſpute, to offer to prove the Credit of the 
Obligants in the Bond, at the Time of Mr. Dickie's being ap- 


pointed Factor, and of their having gradually failed, at ſuch 
_ Diſtances 


Diſtances of Time, as that the Money might: even have been 
recovered from the laſt, who became Bankrupt, if. Diligence 
had been done, or even a peremptory Demand made. of the 
Money. And the Lord Ordinary having ordered a. Conde. 
ſcendence of Facts to be given in, the Purſuers did give in 3 
Condeſcendence, importing, That at the Date of, the Bong, 
the three Obligants therein, were all in good. Credit, and con- 
tinued ſo down till the Year 1747, when Ha) gave. Way; 
that ſome time thereafter, Punton alſo gave Way, but that 
Begbie continued in good Credit down till thè Year 1754, in 
ſo much as to have conſiderable Dealings, and to make his 
Payments regularly; ſo that there could have been little Diff- 
culty in recovering the 2000 Merks, if Mr. Dickie. had acted 
in the Manner, that every prudent Perſon would have done, 
upon ſuch Occaſion, when two of three Obligants in a Bond, 
had become Bankrupts. e e 

Upon this a conjun& Probation. was granted to both Par- 
ties, to be reported to the Lord Ordinary, and the Proof here- 
with given in being adduced by the Purſuers, which, with 
Minutes of- Debate thereon,. i Pym adviſed by his Lord- 
ſhip,. he has been pleaſed to take the Cauſe to report upon In- 
formations. 3 2 N BE 

The Proof will be read by the Lords, it is hort, and un- 
neceſſary to be minutely ſtated here, as it is believed it will 
not be contraverted, but that the Purſuers have proved the 
Subſtance: of. their Condeſcendence,. to wit, That the Obli- 
gants in the Bond were in good Credit at the. Date thereof; 
that Hay and Punton came only to fail, about the Years 1747 
and 1748, and that Begbie continued to be in ſuch Credit, 
and to have ſo conſiderable Dealings, in the Way of his Trade, 
down till the 1754, that the Payment of 2000 Merks might 
eaſily have been recovered from him. . 
The fiſt Witneſs, James Logan, depones, that he did uſual- 
ly ſell to Begbie his Crop of Wheat, and even got Payment of 
the. Crop of that Year wherein Mr. Begbje became Bankrupt: 

| aller 
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Walter Forreſt ſays, that he had frequent Dealings with him, 
from November 1752, down till the Time of his Bankruptcy, 
that he conſidered him to be a Man in ſuch Circumſtances, as 
to have no Scruple of truſting him Wheat from 10 J. to 1007. 
Value; and Alexander Elliot fays, That he had conſiderable 
Dealings with him, alſo, down till the Time of his Bank- 
ruptcy, and found him always pretty regular in anſwering his 
Credit. The Period of the other two Obligants, their Bank- 
ruptcy, is pretty well aſcertained by the Oath of Gavin 
Waugh. 9 [9 Docs N Aeg | 

Such then being the Circumſtances of the Caſe, the Que- 
ſtion, for your Lordſhips Conſideration, is, Whether the 
Conduct of Mr. Dickie, in allowing thoſe: People to become 
Bankrupt in the Way and Manner they did, without attempt- 
ing to recover either the 2000 Merks, or any of the Annual- 
rents that had become due thereon, was ſo faulty, as to ſub- 
jet him and his Repreſentatives to the Payment of the Mo- 
ney, leaving them to operate their Relief from the Debitors 
in the beſt Manner they kan. | 

The Purſuers are adviſed, that Mr. Dickie's Conduct muſt 
have that Effect, when judged of either agreeable to the Rules 
of common Law, or Words and Spirit of the Act of Sederunt 
1730. ina. 1 | 
5 actors by the Law of Scotland are bound to moſt exact Di- 
ligence, but whoever has the Management of the Eſtates of 
Infants, under whatſoever Character they may act, are cer- 
tainly bound to take the ſame Care in their Affairs, as every 
reaſonable and prudent Perſon would be ſuppoſed to take in 
their Ww n. 6:14. 1.2 us 222 | 

Now the Purſuers are in your Lorſhips Judgment, whether 
it can be ſuppoſed, that Mr. Dickie would have allowed the 
2000 Merks to remain upon the Security of Begbie alone, for 
ſo long a Time after the Bankruptcy, of the other two Obli- 
gants, when he had thought it neceſſary to take three Per- 
ſons, of good Credit, originally bound for the Debt? It is 

* B im- 


'(536)) 
impoſſible he wotild'; and, in this Caſe, it has not been denled 
bur he was in the Knowledge of the Bankruptcy of Hay and 
Punto, to the fitſt of whom it has been admitted that he waz 
a Pruſtee. for the Credit. 
When then Mr. Dickie found that the Purſuers, their Mo- 


ther, had been fo exact or ſecure: asvto inſiſt for having three 
Perſons bound for this Part of her Childrens Eſtate, muſt jr 
not have occurred to him, when he found that two of the 
three Debitors had become bankrupt, that it was a reaſonabk 
Act of Adminiſtration that he ſnould either have got Payment 
of the Money from the third, or an additional Security for 
Payment thereof, ſo that the Eſtate under his Adminiſtration, 
might remain in the ſame good Condition it was when he en- 
tered upon it? It certainly muſt; and yet no ſuch Step was 
taken, nay not ſo much as a ſingle Year's Annualrent paid for 
Jo many Years. This, of itſelf, would have been ſufficient to 
have rouzed the Attention of a provident Man, but created 
an indiſpenſible Duty: upon every Perſon, acting for another, 
to have called up the Money, although no Bankruptcy had 
occurred in the Debitors, and lent it out upon a more proper 
Security, by which he might have recovered the annual Pro- 
fits of the Purſuers, their Eſtate, which was ſcarcely ſufficient 
to anſwer their annual Expence, a Circumſtance that highly 
appravates Mr. Dickies Miſconduct in this:Caſe.. 

Tutors and Curators, hy the Law of Scorland, are bound pre- 
fare culpam kvem, and there can be little Doubt, but, if Mr. 
Dickie had been acting in either of thoſe Characters, he 
would have been ſubjected to the making this Debt effectual 
to the Purſners. Inſtances of this Sort are to be ſeen in the 
Dictionary, Page 241; and, if ſuch is the Law with reſpect 
to Tutors and Curators, Wwho have only a gratuitous Office, 
th 'magis, muſt it hold in the preſent Caſe; as Mr. Dickic 
Acted in the Character of a Factor, and had a ſuitable Reward, 
for the Trouble, he ſhould be put to in the Purſuers their At- 


» 


Hairs, 


„ 
fairs, and therefore, both in Law and Juſtice, was bound to 
the moſt exact Diligence. E FRY 
The good Character, Mr. Dickie bore, makes it difficult 
to imagine, what could have been the Motives of his Conduct; 
the Apology offered for him before the Lord Ordinary, was, 
that he muſt have conſidered Begbie's ſimple Security, after 
the enen of the other two Obligants, as ſufficiently 
\'F0OU, * 4 qi | 
But this could not poſſibly be the Caſe, for although Begbje 
is proved to be a Man in good Credit, and from whom Pay- 
ments could be eaſily recovered, yet his Credit, by the Proof, 
& entirely :confined to Merchants and others, from whom he 
was in uſe of purchaſing Wheat, by the Sale of which, they 
were to reap an Advantage, and who it is notour, on that Ac- 
count, are never ſo ſcrupulous in giving Credit, as when lend- 
ing Money upon a permanent Security, where no Advantage 
is to be got but the legal Intereſt. None of the Witneſſes 
have ſaid, that Begbie was a Perſon to whom they would have 
lent 2000 Merks upon his ſimple Security; Mr. Forreſt does 
not even carry his Credit ſo far, in the Way of Merchandize, 
and indeed there is nothing better underſtood, thau that a 
Perfon, as a Dealer, may be in very good Credit, and make 
regular Payments, and yet be a very improper Perſon to lend 
Money to, upon their fimple Security. e. | 
It has been faid in this Caſe, that it is a ſtrange Doctrine to 
maintain, that although Begbie was in ſuch Credit as to be truſt- 
ed with Bargains of Wheat, yet that he ought not to be truſt- 
ed with 2000 Merks upon a permanent Security. 


But the Purſuers cannot conſider this as a ſtrange Doctrine, 


nor to be attended with fatal Confequences to the Trade of 


the: Country, as has, and probably will be pled for the Defen- 
ders. The giving of Credit in the Way of Commerce be- 


comes neceſſary in every trading Country, but the lending of 
Money upon laſting Securities to Merchants has never been 


underſtood to be attended with the beſt of Conſcquences, as 
| | it 


( 10 

From theſe Words it is plain, that it is eſteemed'to be the 
Duty of a Factor, loco tutoris, to do Diligence for the Reco- 
very of Annualrents, if they are not regularly paid; and it fol- 
lows, as a Conſequence, that it {muſt alſo be his Duty to do 
Diligence for the Recovery of the Principal, if Annualrents 
are not at all paid: And this more eſpecially, when there is; 
Reaſon to ſuſpect the Circumſtances of any of the Debitors. 

In the Part of the Dictionary, already quioted,. it appears 
to have been adjudged, that, if a Tutor does not do Dili- 
gence againſt his Pupil's Debitors, when vergentes ad inopiam, 
he, by the Neglect, takes the Debt upon himſelf, and be- 
comes liable therefor to his Pupil. 1 2 | 

Now the preſent Caſe falls directly within the Principles of 
theſe Deciſions ; for here were the Debitors vergentes ad ino- 
piam;. in the moſt proper Senſe of the Words, as the Obligants 
in the Bond failed at different Periods ; and therefore, when-- 
ever the Security became leſſened, by the Bankruptcy of one, 
it became Mr. Dictie's Duty to do Diligence againſt the reſt, 

In anſwer to the Argument, arifing from the Act of Sede. 


runt, it was pled, that, as ſuch Factors were appointed by the 


Court, in place of Tutors, they were only liable to account 
in the fame Manner as Tutors themſelves ;. and therefore, that 
the Act could only relate to the Rents and Profits of Lands, 
but not to the Annualrents of Money, Tutors being bound to 
ſtock out the firſt upon Annualrent, within a certain Time, 
but the laſt only once, during their Office ; and it was further 
ſaid, that if ſuch was not to be the Conſtruction of the AR, 
Factors, loco tutoris, would be obliged to call for the Annual- 
rents of Money annually, the Conſequence of which would 
be, their having the principal Sums thrown into their Hands. 

But the Purſuers are adviſed, that theſe Anfwers are by no 
means ſatisfying; for, although it be true, that theſe Factors 
are commonly termed Factors loco 7utoris, becauſe of their 
being moſt uſually appointed by the Court to Pupils who have 
not Tutors, yet it is not to be from thence inferred, that 


they are only bound to the. fame. Rules of Management, and 


enjoy 


(271 

enjoy che ſame Privileges as Tutors : The Inſtructions given 
them by the Act of Sederunt prove the contrary. And in- 
deed it is reaſonable that they ſhould be bound to more exact 
Diligence, becauſe their Office is lucrative, and that of a Tutor 
together unprofitable ; and therefore, as the Words of the 
Act of Sederunt are fufficiently broad ro comprehend the An- 
nualrents of Money, as well as the Rent of Lands, ſo there can 
be no good Reaſon, why there ſhould be a Diſtinction made 
between the one and the other. | 

And, as to the ſuppoſed Inconveniency of Factors being ob-- 
iged to call for the Intereſt of Money annually, there is no 
ſuch Inconvenience or Obligation ariſes from the obtemper-- 
ing the Act of Sederunt; for the Act only bears, that ſuch. 
Factors ſhall be liable for the Annualrents of all Rents and 
Profits, from and after the Space of one Year of their becom- 
in due. 

5 Annualrents become due de die in diem, and the Terms 
of their Payment have come to be regulated by Cuſtom, which 
formerly was once in the Year, but of late, being only once 
in the two Tears, when Money is lent at five per cent. ſo 
the Obligation upon the Factor by the Act of Sederunt is, 
only to ſtock out, or they themſelves to be liable for the In- 
creſt of the Profits of Money, after the Space of one Year of 
its becoming due; that is, after two Years Annualrent are due, 
he has a third to look out for a proper Security, upon which 
to lend the Money. 

Upon-the whole, it is believed, that few Caſes have, or can 
well occur, where the Negligence of a Factor can, with great- 
er Propriety, be made the Foundation of ſubjecting him to 
the Damage, accruing, by his Negligence, to thoſe he is ap- 

inted Factor for: And therefore, it is not doubted, but the 
Lords will be of Opinion, that the Defenders cannot have 
Credit for either the 2000 Merks, or Annualrents thereof; 
but as the Repreſentatives of Mr. Dickie, they fall to be charg- 
ed therewith, as if Pay ment of the Money had been recover- 
ed by them. 5 

E reſp: whereof, &c. 
| JA. MONTGOMERY... 
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